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(Implements RCW 34.05.360)

[gI Permanent Rule'
0 EmergencyRule

Effectivedate of rule:
Emergency Rules

0 Immediatelyupon filing.
0 Later (specify) .

RULE-MAKING ORDER

Agency: Department of Social and Health Services, Health and
Recovery Services Administration
Effective date of rule:

Permanent Rules
[gI 31 days after filing. .

0 Other (specify) (If less than 31 days after filing, a
specific finding under RCW34.05.380(3)is requiredand should bestated below) .

I .

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
0 Yes [gINo IfYes, explain:

Purpose: The rule implements House Bill 2304 (Legislation adopted by 2005 legislature) by giving the department further
authorityto: . .
(1) File a lien against the real property of a living resident of a nursing home or other medical institution (known as Tax
Equity and Fiscal ResponsibilityAct, or TEFRA liens) if it determines, afternotjce and opportunityfor a hearing, that the
individual cannot reasonable be expected to be discharged from the medical institution and return home; (2) Expand the
statute of limitations from 10 years to 20 years for Medicaid liens placed for collections of debts due the department; (3)
Broaden the eligibility class of who may be entitled to deferred recovery when the recovery would <;:ausean undue hardship.
By broadening the eligible class for the exemption, the department is addressing the issue for all similarly affected citizens of
the state and avoiding unintended adverse consequences of recovery; and (4) Revise the chapter.using "Plain Talk" as
directed by the Governor's Executive Order 05-03, dated March 24, 2005. .

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting: .

Name: Bill Ward, DSHS-Office of Financial Recovery (OFR)
Address: PO Box 45862

Olympia WA 98504-5862

EMERGENCY RULE ONLY
Under RCW 34.05.350 the agency for good cause finds:
0 That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public

health, safety, or general welfare, and that observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be contrary to the public interest.

0 That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption of a rule.

Reasons for this finding:
Date adopted:
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Citation of existing rules affected by this order:
Repealed: WAC 388-527-2792, and 2795
Amended: WAC 388-527-2700, 2730, 2737, 2742, 2750, and 2790
Suspended: None

Statutory authority for adoption: Chapter 292, Laws of 2005 (SHB 2304)

Other CJuthority: RCW 43.208.080, RCW 74.39A.170, 42 USC Sec. 1396p
PERMANENT RULE ONLY (Including Expedited Rule Making)

Adopted under notice filed as WSR 06-03-046 on Januarv 10. 2006.
Describe any changes other than editing from proposed to adopted version:
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See AttachmentA.
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
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Attachment Ato
CR103 Rulemaking Order

For Rules Proposed as WSR 06-03-046 on Januarv 10. 2006

Change§ to the final rule compared to the proposed rule (strikeouts and underline text
indicate'deleted or added language since the proposal).

AMENDED SECTION

WAC 388-527-2730 Definitions

"Estate"
(3) For a client who died on or after XXXYJ<(the effective date of this rule): September 14. 2006.

(a) Any property and other assets to which the indi'lidu::!1 had any legal title or interest at the timo

of death (to the extent of such 'interest). This includes assets conveyed by the client to a survivor,

heir, or assignee of the deceased through joint tenancy, tenancy in common survi'lorship, life
estate, living trust, or other arrangement; and

fbt- non probate assets as defined by RCW 11.02.005. and any life estate interest held by the
recipient immediately before death.

"Joint Tenancy" means ownership of property held under circumstances that entitle one or more

owners to the whole of the property on the death of the other owner(s), including but not limited to, joint
tenancy with right of survivorship and tenants by the entirety. '

"Qualified Individual" - means an heir or an unmarried individual who. immediately prior to the
client's death, was eiqhteen years of aqe or older. shared the same reqular and permanent residence with

the client and with whom the client had an exclusive relationship of mutual support, carinq, and
commitment. '

AMENDED SECTION

WAC 388-527- 2737 Deferring recovery
(2) The department places a lien to secure the department's interest in the estate while the conditions in

subsection (1) of this section exist may place a lien aqainst property to evidence the department's
riqht to recover after the deferral period specified in subsection (1) of this section.
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AMENDED SECTION

WAC 388-527-2750 Delay of recovery for undue hardship

Thedepartmentdelaysrecoveryunderthissectionwhenthedepartmentdeterminesthat recoverywould
causean unduehardshipfor the heir(s)a qualifiedindividual(s).Thisdelayis limitedto the periodduring
whichtheunduehardshipexists. Theunduehardshipmustexistat thetimeof thoclient'sdeathin orderto
beconsideredfora delayof recovery.Thedepartmentlimitsan heirto onerequestfor a del3yof recovery
duetounduehardshipfor8achestatesubjecttorecoveryaction. .

(1) Unduehardshipexistswhen:
(a) Theestatesubjectto theadjustmentor recoveryisthe soleincome-producingassetof one

ormoreoftheAeffs qualifiedindividualsandincomeislimited;or
(b) Recoverywouldcausetheheir,'A'howouldothervAsebeeligiblefor publicassistanoe,to

becomehomelessdeprivea qualifiedindividual(s)of shelterandthequa~
lacksthe financialmeansto obtainandmaintainalternativeshelter.

(2) Unduehardshipdoesnotexistwhen:
,(a) Theadjustmentor recoveryof thedecedent'scostof assistancewouldmerelycausethe

Aeif..Qualifiedindividualinconvenienceor restricthisor her lifestyle;or
(b) Theunduehardshipwascreatedasa resultof estateplanningmethodsbywhichtheAeif

Qualifiedindividualor deceasedclientdivested,transferredor otherwiseencumbered
assets,inwholeor in part,to.avoidrecoveryfromtheestate.

(4) Whena delayof recoveryis granted,thedepartmentmayrevokethedelayof recoveryif the
heir(s)qualifiedindividual(s):

!.9l fit Failsto supplytimelyinformationandresourcedeclarationwhenrequestedby the
department;-

!Q} W- Sells,transfers,or encumberstitleto theproperty;
!£l tmt-Failsto residefull-timeonthepremises;
@ tP4 Failsto paypropertytaxesandutilitieswhendue;
(Ql (,o')Failsto keepthepropertymaintainedandingoodrepair;

(vi) Failsto establishandcontinuouslymaintainadequatefire/casualtyinsuranceinthe
amountequalto the state'slieninterest.. TheinsurancepoliciesmustidentifytheStateof
Washingtonas the primarypayeeonthepropertvinsurance.policies.Thepersongrantedthe
delayof recoverymustprovidethedepartmentwithdocumentationof thecoveragestatuson
an annualbasis.
ill fvHt-Havea changeinaAYcircumstancesundersubsection(1)of thissectionfor which

thedelayof recoverydueto unduehardshipwasgranted;or
191tvmt Dies. .

AMENDED SECTION

WAC 388-527-2790 Filing liens

(4)(b) Whetherthe decedenthad legaltitleto theproperty;and
(c) Whethera!i§ljs allowedundertneprov~2 use 1396p(a)and (b).
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AMENDED SECTION

WAC 388-527-2810 Life estates and joint tenancy

(1) Thedepartmentmayenforcea lienauthorizedunderthissectionagainsta decedent'slifeestateor
joint tenancyinterestin realpropertyheldby thedecedentimmediatelypriorto hisor herdeathuntilthe lien
is satisfied.Thedepartmentwillnotapplya lienaqainsta decedent'slifeestateinterestprovidinqthe
decedenthadnot,previouslytransferredan interestin thepropertywhileretaininqa lifeestate.

(a) Thevalueof the lifeestatesubjectto theIfenis the fairmarketvalueof thedecedent'sinterest
in thepropertysubjectto the lifeestateimmediatelypriorto death.

(2) Thedepartment'smethodologyfor calculatingthevalueof the lifeestateisdeterminedusingthe fair
marketvalueof the property.

fa}-To determinethevalueof the lifeestate....

8 (b) To determinetl:l. e.p~rtmentsubtrJcts \I e vJlueof theJssetth \AI

ISJOintlyownod,thed:~rt alYoof tho litoostatofrO~';~s;mns/errOdtor lossthanfamontdeterminesthed d e .a"marketvalueofth " marketvalue,thoace ents proportionateshare~property. If the lifeestJte

AMENDED SECTION
WAC 388-527-2820 Liens prior to death

(1) Subjecttotherequirementsof42use Section1396pw.......

(1)(b) Thedepartmentdetermines~afternoticeandopportunityfor a hearing~thattheclientcannot
reasonablybeexpectedto bedischargedfromthemedicalinstitutionandreturnhome;and

(c) Noneof thefollowinqarelawfullyresidinqintheclient'shome:
(i) Theclient'sspouse;.
Oi) Theclient'schildwhois underaqetwenty-one.or is blindorpermanentlyandtotally
disabledasdefinedinTitle42 use Section1382c;or
(Hi)A siblinqof theclient(whohasanequityinterestinsuchincomeandwhowasresidinq
in theclient'shomefora periodof a leastoneyearimmediatelybeforethedateof the
client'sadmissionto themedicalinstitution}.

AMENDED SECTION

WAC 388-527-2860 Interest assessed on past due debt

(1) Therecoverydebtbecomepastdueandaccruesinterestat a rateof onepercentpermonthon
recoverableestateassetsbeginningninemonthaftertheearlierof:
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AMENDATORY SECTION
effective 6/1/04)

(Amending WSR 04-10-060, filed 4/30/04,

WAC 388-527-2700 Purpose. This chapter describes the
requirements, limitations, and procedures that apply when the
department recovers the cost of medical care from the estate of a
deceased client and when the department files liens prior to the
client's death.

AMENDATORY SECTION
effective 6/1/04)

(Amending WSR 04-10-060, file.d 4/30/04,

WAC 388-527-2730 «Estate reco ~ery» Refinitions. «For

e5taL~ ~ecove~~ pu~po5e5)) The followinq definitions apply to this
chapter:

"Contract health service delivery area (CHSDA)" means the

geog~aphic area within which contract health services will be made
available by the Indian Health Service to members of an identified
Indian community who reside in the area as identified in 42 C.F.R.
Sec. 136.21(d) and 136.22.

"Estate" means all «~ea.l a.lld pe.u:5011a.1))property and any
other assets that pass upon the client's death under the client's
will or by intestate succession pursuant to chapter 11.04 RCW or
under chapter 11.62 RCW. The value of the estate will be reduced
by any valid liability against the «Je:cea.sedclient. 5)) decedent's
property at the time of death. An estate also includes:

(1) For a client who died after June 30, 1995 and before July
27, 1997, nonprobate assets as defined by RCW 11.02.005, except
property passing through a community property agreement; or

(2) For a client who died after July 26, 1997 and before
September 14, 2006, nonprobate assets as defined by RCW 11.02.005.

(3) For a client who died on or after September 14, 2006,
nonprobate assets as defined by RCW 11.02.005 and any life estate
interest held by the recipient immediately before death.

"Heir" means the decedent's survivinq spouse and children

(natural and adopted); or those persons who are entitled to inherit
the decedent's property under a will properlY executed under RCW
11.12.020 and accepted by the probate court as a valid will.

"Joint tenancv" means ownership of property held under
circumstances that entitle one or more owners to the whole of the
property on the death of the other oWner(s), including, but not
limited to, ioint tenancy with right of survivorship.

"Life es.tate" means an ownership interest in a property only
durinq the l~fetime of the person(s) owning the life estate. In
some cases, the ownership interest lasts only until the occurrence
of some specific event, such as remarriaqe of the life estate
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owner. A life estate owner may not have the legal title or deed to
the property. but may have riqhts to possession. use. income and/or
selling their life estate interest in the property.

"Lis pendens" means a notice filed in public records warning
that title to certain real property is in litigation and ((thrs»)
the outcome of the litigation may affect the title.

"Long-term care services" means, for the purposes of this
chapter only, the services administered directly or through
contract by the department of social and heal th services for
clients of the home and community services division and division of
developmental disabilities including, but not limited to, nursing
facility care and home and community services.

"Medicaid" means the state and federally funded program that
provides medical services under Title XIX of the Federal Social
Security Act.

"Medical assistance" means both Medicaid and medical care
services.

"Medicare Savings programs II means the programs described in
WAC 388-517-0300 that help a client pay some of the costs that
Medicare does not cover.

"Property": Examples include. but are not limited to. personal

property. real property. title property. and trust property_as
described below:

(1) "Personal
classified as real,
provided here;

(2) "Qualified individual" means an heir or an unmarried
individual who. immediatel v prior to the client I s death. was
eiqhteen years of aqe or older. shared the same regular and
permanent residence with the client and with whom the client had an
exclusive relationship of mutual support. caring. and commitment.

(3) "Real property" means land and anything growing on,
attached to, or erected thereon;

((-B+») Hl "Title property" means, for the purposes of this
chapter only, property with a title such as motor homes, mobile
homes, boats, motorcycles, and vehicles.

( (-f4+» J.2l. "Trust property" means any type of property
interest titled in, or held by, a trustee for the benefit of
another person or entity.

"State-only funded long-term care" means the long-term care
services that are financed with state funds only.

property" means any property that is not
title, or trust property in the definitions

AMENDATORY SECTION
effective 6/18/99)

(Amending WSR 99-11-076, filed 5/18/99,

WAC 388-527-2737 Deferring recovery. ("(When)) (1) For a
client who died after June 30, 1994 «alJ.d l.eceived se.Lvic<:::5a.[Lel.
JLllie30, 1994»), the department defers recovery from the estate
((i5defe~~ed» until:
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( (i"rt) )
( (+2+) )
((-taT»
( (-fbT) )

388-511 WAC.
(2) The department may place a lien against. property to

evidence the department's riqht to recover after the deferral
period specified in subsection (1) of this section.

Jgl The death of the surviving spouse, if any; and
lQl There is no survivingchild who is: '

lil Under twenty-one years of age, or
l.iil Blind or disabled as defined under chapter

AMENDATORY SECTION
effective 6/1/04)

(Amending WSR 04-10-060, filed 4/30/04,

WAC 388-527-2742 Services subject to recovery. The
department considers the medical services the client received and
the dates when the services were provided to the client. in order
to determine((~» whether the client's estate is liable for the
cost of medical services provided. Subsection (1) of this section
covers liability for Medicaid services and subsection (2) covers
liability for state-only funded long-term care services. An estate
can be liable under both subsections.

(1) The client's estate is liable for:
(a) All Medicaid services provided from July 26, 1987 through

June 30, 1994;
(b) The following Medicaid services provided after June 30,

1994 and before July 1, 1995:
(i) Nursing facility services;
(ii) Home and community-based services; and
(iii) Hospital and prescription drug services provided to a

client while receiving nursing facility services or home and
community-based services.

(c) The following Medicaid services provided after June 30,
1995 and before June 1, 2004:

(i) 'Nursing facility services;
(ii) Home and community-based services;
(iii) Adult day health;
(iv) Medicaid personal care;
(v) Private duty nursing administered by the aging and

disability services administration of the department; and
(vi) Hospital and prescription drug services provided to a

client while receiving services described under (c)(i), (ii)I
(iii) I (iv), or (v) of this subsection.

(d) The following services provided on and after June 1, 2004:
(i) All Medicaid services;
(ii) Medicare savings programs services for individuals also

receiving Medicaid;
(iii) Medicare premiums only for individuals al~o receiving

Medicaid; and
(iv) Eremium payments to managed care organizations.
(2) The client's estate is liable for all state-only funded

long-term care services and related hospital and prescription drug
services provided to:

(a) Home and community services' clients on and after July 1,
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1995; and
(b) Division of developmental disabilities'

after June I, 2004.
clients on and

AMENDATORY SECTION
effective 6/1/04)

(Amending WSR 04-10-060, filed 4/30/04,

WAC 388-527-2750 «Wai-;cr» Delav of recovery «H» for
undue hardship. The department delays recovery «i5 waived)) under
this section when the department determines that recovery would
cause an undue hardship ((, eA~c.I:-'Las pJ.:ol;'idediu ciub5ection. (3) of
tliis qectivil))fora qualified individual(s). This « yqa~ veJ.:) )

delay is limited to the period during which the undue hardship
exists. The undue hardship must exist at the time of the client's
death in order to be considered for a delay of recovery.
. (1) Undue hardship exists when:

(a) The estate subject to adjustment or recovery is the sole
income-producing asset of one or more «of LIle 1ieiJ.:s)) aualified
individuals and income is limited; or

(b) Recovery would deprive «ali heiJ.:)) a qualified individual
of shelter and the «heXr)) qualified individual lacks the
financial means to obtain and maintain alternative shelter.

(2) Undue hardship does not exist when:
(a) The adjustmentor recoveryof the «clieilL' 5)) decedent's

cost of assistance would merely cause the «client' 5 faluily
UlClLlbeJ.:s)) qualified individual inconvenienceor restrict «the
faulily' s)) his or her lifestyle «-:-)) ~

(b) «The 11e";'1: dil;'esLci asseL5 to qualify undeJ.: the undue
lia.Ldslii.l:-' pJ.:ovision)) The undue hardshipwas created as a resultof
estate planning methods by which the qualified individual or
deceased client divested. transferred or otherwise encumbered
assets. in whole or in part. to avoid recovery from the estate.

(3) «Wlicli Cl dcceased cl~cut' 5 a55ets were dis:rega.LdeJirl
COIuiectiou Witli Cl 10ug te.LILI Caxe ilisuJ.:ance policy orcontJ.:act undeJ.:
cliCtpte.L 48.8S RCH, J.:ecovcJ.:}' is livL wa.~ved.

~)) When «a waive~)) a delay in recovery is not granted,
the department «wrH-)) provide.§. notice to the person who requested
the «waiveJ.:))delay of recovery. The «denial vi a waiveJ.: luUSt
staLe.)) department's notice includes information on how to request
an administrative hearinq to contest the department's denial.

« (a) Thc J::equ~.Lcluelits o[ Clll applicatioii [o.!:: all adjudicat~ve
pr oCccdili~ to COlitc6 t the def>a.L LLuelit .s cieci5ioli Lo ciCily LliC. wa~ vex,
and

(b) HIlt:.Le aS5iciLClilce lLIaY
applicaL";'oli. ) )

(4) When a delay of recovery is qranted. the department may
revoke the delay of recovery if the aualified individual(s):

(a) Fails to supply timely information and re~ource
declaration when requested by the department;

(b) Sells. transfers. or encumbers title to the property;
(c) Fails to reside full-time on the premises;
(d) Fails to pay property taxes and utilities when due;

be obtained to make such
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(e) Fails to identify the State of Washington as the primary
payee on the property insurance policies. The person qranted the
delay of recovery must provide the department with documentation of
the coveraqe status on an annual basis.

(f) Have a change in circumstances under subsection (1) of
this section for which the delay of recovery due to undue hardship
was qranted: or

(9) Dies.
(5) When a delay of recovery is granted due to undue hardship,

the department has the option to:
. (a) Apply a lien: and/or

(b) Accept a payment plan.
~ A person may request an administrative hearing to contest

the department's ({decis~oil ~il~~i~djudic&ti~e p~oceeding)) denial
of delay of recovery due to undue hardship when that person
«:rey.ut::5Ledtht::Jep~~tlilelitwaive :recove.LY,and)) suffered a loss
because «that :request)) the delav was not granted.

«(6) Au ~~fllicatiOld) (7) A request for an «adjudic~tlve
fI.l:oceeding))administrative hearing under this section must:

(a) Be in writing;
(b) State the basis for contesting the department's denial of

the request «to waive :recovery)) for a delay of recovery due to an
undue .hardship;

(c) Include a copy of the department's denial «of the ~ey'ue5t
to ~~ive :recOVe.Lj));

(d) Be signed by the «afl},Jllcant))requester and include the
«a~~l~~auL'$)) requester's address and telephone number; and

(e) Be served, as described in WAC 388-527-2870, on the office
of financial recovery (OFR) within twenty-eight calendar days of
the date that the «appl~c~uL .Leceived Llie depa:rtllleut's))
department sent the decision denying the request for «a wa~ve~))
a delay of recovery. ((If tlie~pplicant show5 900J ""':o.use, the
applicatioli LII~Ybt::[ileJ up to thi:rty Jayslate, and

(£) Be se:rved on OFR ~5 desc:ribed in HAC 388 !J27-279!J.
-(-'Tt-))(8) Upon receiving a request for an administrative

hearing, the department notifies persons known to have title to the
pr0gertv and other assets of the time and place of the
administrative hearing.

J.2.l. An adjudicativeproceeding held under this section is
governed by chapters 34.05 RCW and 388-02 WAC and this section. If
a provision in this section conflicts with a provision in chapter
388-02 WAC, the provision in this section governs.

AMENDATORY SECTION
effective 6/1/04)

(Amending WSR 04-10-060, filed 4/30/04,

WAC 388-527-2790 Filing «a lien against real property»
liens. (1) The department files liens, seeks adjustments7 and
«~[[ect5 otIie.L .L~C0ve.L~e5 [OL)) uses other means to recover the
cost of medical assistance or state-only funded long-term care
services, or both, correctly paid on behalf of a client consistent
with 42 U.S.C. 1396p and chapters 43.20B RCW and 388-527 WAC.
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(2) «iiheu the depa1:tluenL seeks to 1:eCOve1: f1:0lu a clienL's
ecil~te tIle cOciL of lued1~Cll assisLance 01: slate vuly fUllded
long, teLUI ca1:e se1:vices, 0.1. Lolli, }?l.ovided to the clielll, tJ1:io1: Lo
f';"l';"ug a 1';"e11 agailisL the deceased' -.;l';"elJ.t' s :Leal pJ.:opel. Ly, not';"-.;e
shall be gi~en Lo)) Prior to the department filing a lien under
this section. the department sends a notice via first class mail
to:

(a) The address of the property and other assets subiect to
the lien:

J.J2l The probate estate's personal representative, if any; «or
fbT)) i£l Any other person known to have title to the affected

property and/or to the decedent's heir(s} as defined by WAC
388-527-2730: and

(d) The decedent's last known address or the address listed on
the title. if any.

(3) «PL';"O1: Lo filill~ 0. l';"eli againsL cuiy vf the deceased
client's Lcal 01: Litle.1 pLoper ty, 0. pe1:SV1J. k.1J.O~U Lo Ilave tiLle to
the p:LOpeL t:y will be lJ.oLified and havc all °PpOL lunity [0.( all
adjud';"caLi\le pLoceediiJ.g as follows. '

(a) Aliy pe1: sou know11 Lo 11aVe LiLle to the p:ropel. Ly w1ll be
se1: ved witil a uolice of intent to f';"le lien, which w';"ll Gtate.

+rt)) The notice in subsection (2) of this section includes:
l.fli. The «deceased cliellt's)) decedent's name, «social

secu:r';"Ly uUhlbe.(, if k.llown)) identification number, date of birth,
and date of death;

«~)) J.J2l The amount of medical assistance or state-only
funded long-term care services, or both, correctly paid on behalf
of the deceased client that the department seeks to recover;

«(';"1';"))) i£l The department's intent to file a lien against
the deceased client's property and other assets to recover the
amount of medical assistance or state-only funded long-term care
services, or both, correctly paid on behalf of the deceased client;

( (-trv+)) JQl. The countyinwhichtheproperty«:bs)) andother
assets are located; and

«-tv+-)) ..i.sU- The «L';"gill o[ the pe1:S011 knoVVlJ. to IlClve title lo
Lheproperty)) procedures to contest the department's decisio~ to
file a lien by applying for an «0..1)udicati\1e p:roceedillg w';"Ch 'Llle
office o[ fiuClllcial Leco~ery (OFR))) administrative hearing.

( (fbT) ) l.1l An ( (adj udicaL';"ve p:roceeding can deLcLlU';"lle
whetIie:r)) administrativehearinq only determines:

( (+rt)) (a) Whether the «aUloU1J.L of)) medical assistance or
state-only funded long-term care services, or both, correctly paid
on behalf of the «de~eCl6ed (.l';"ellt)) decedent alleged by the
department's notice. «of i11tent Lo filc a lien)) is correct;
«and))

( (~)) (b) Whether the «deceased cliellt))decedent had
legal title to the property «aL the lilue o[ the cl';"ent' S death)).L-
and

(c) Whether a lien is allowed under the provisions of Title' 42
USC Section 1396?(a) and (b).

«(4) Au CltJplication)) (5) A request for an «adjudicaL';"ve
p:roceeding)) administrative hearinq must:

(a) Be in writing;
(b) State the J::?asisfor contesting the «depa:r tUleuL' i:::>1l0L';"ce

o[ ';"lltenL Lo filc Llle)) lien;
(c) Be signed by the ((applicant)) requester and ((sta~e))
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must include the «appli~ant.s)) requester's address and telephone
number; and

(d) Be served «0:"1OPR)) to the office of financial recovery
(OFR) as described in WAC 388-527-2870, within twenty-eight
calendar days of the date the «applical!t rece';'vedLhe JeparLLlLcuL' ci

notice of i:a.!LcuL-Lo [';'lcLhe lie!:... fuJ. appliCo.t';'Oll [';'led up to
thir ty day S Io.te IILo.!be Ll.eo.Led 0.6 L';'IILelyriled if Ll!e o.pplico.ut
showci g0ud <.;o.lAse[OJ::[';'l';'u~late, o.Ull

(e) Be 6eJ::ved OU OPR as de6<';.L';'bcdil!.HAC 388-::)27273S))
department mailed the notice.

( (+5+)) (6) Upon receiving a reauest for an administrative
hearing, the department notifies persons known'to have title to the
property «w';'ll be uoti[';'cd))and other assets of the time and
place of the «adjudico.tive pl.u~eedihgby Ll!e depo.,tt.1ILel!L when iL
:tecc';'ve6allapplication for the saLILe)) administrativehearing.

( (+6+)) l2l An «adj udico.Live !,Jroceedi:a.lg)) administrative
hearing under this section is governed by chapters 34.05 RCW and
388-02 WAC and this section. If a provision in this section
conflicts with a provision in chapter 388-02 WAC, the provision in
this section governs.

( «7) I[ !10 h.uOW!:" Litle holJer reque~t.s an adj ud';'\..ative
pr0~eed';':"J.g, 0. lieu will be filed by the de!,JartlILent LwenLy eight
dayo o.[Lc.L Ll!c daLe Lhat the noLice ofiuteht to f';'le Lhe lieh
letter wai::> lIIa';'lcJ. 'flJ.e lieh ~';'ll be filed a~a';'nst Lhe deceo.sed
client's reo.l property ill Ll:..e alILOUhL O[ Ll!e corre<.;Lly paid LlLed';'cal
o.6sistahce OJ:: sto.te o!lly [lAnded long Lerlll care se.Lv';'ces, or boll:...))

(8) If an «o.djud';'<.;o.L';'vc !,Jroceed';'!:..g)) administrative hearing
is conducted in accordance with this regulation, «when)) and the
final agency decision is issued, the department «w:H:-r)) only file.§.
a lien against the «deceo.sed \..lient's:teo.l))decedent's property
( ([oJ: t.1!e o.ILluul!t o[ Ll!e ,-,or.recLly paid IILed';'cal o.Ss';'stal!ce o:t
state only funded 101!g Le.LILI '-'are 6cr 'Vices, oi Loll!, as c6Lo.bl';'shed
by thaL [';'ual agehcy decisiOld) and other assets if upheld by the
final agency decision.

(9) If no known title holder requests an administrative
hearing, the department files a lien twenty-eight calendar days
after the date the department mailed the notice described in
subsection ill of_this section.

NEW SECTION

WAC 388-527-2810 Life estates and joint tenancy. (1) The
department may enforce a lien authorized under this section against
a decedent's life estate or joint tenancy interest in real property
held by the decedent immediately prior to his or her death until
the lien is satisfied. The department will not apply a lien against
a decedent's life estate interest providing the decedent had not
previousl~transferred an interest in the property while retaining
a life estate. . ,

(a) The value of the life estate subject to the lien is the
fair market value of the decedent's interest in the property
subject to the life estate immediately prior to death.
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(b) The value of the joint tenancy interest subject to the
lien is the value of the decedent's fractional interest he or she
would have owned in the jointly held interest in the property had
the decedent and the surviving joint tenants held title to the
property as tenants in common immediately prior to death.

(2) The department's methodology for calculating the value of
the life estate is determined using fair m.arket value of the
property. To determine the value of the life estate, the department
multiplies the current fair market value of the property by the
life estate factor in the life estate table. (The Centers for
Medicare and Medicaid Services based table is found in the
department's Eligibility A-Z Manual, Long Term Care, Appendix II
and i s a v ail a b 1 eon - 1 i ne at:
http://www1.dshs.wa.gov/esa/eazmanual/.)

NEW SECTION

WAC 388-527-2820 Liens prior to death. (1) Subject to the

requirements of 42 USC Section 1396p and the conditions of this
section, the department is authorized to file a lien against the
property of a medical assistance client prior to his or her death,
and to seek adjustment and recovery from the client's estate or
sale of the property subject to the lien if:

(a) The client is permanently an inpatient in a nursing
facility, intermediate care facility for individuals with mental
retardation, or other medical institution as described in WAC
388-500-0005;

(b) The department determines, after notice and opportunity
for a hearing, that the client cannot reasonably be expected to be
discharged from the medical institution and return home; and

(c) None of the following are lawfully residing, in the
client's home:

(i) The client's spouse;
(ii) The client's child who is under age twenty-one, or is

blind or permanently and totally disabled as defined in Title 42
USC Section 1382c; or

(iii) A sibling of the client (who has an equity interest in
such home and who was residing in the client's home for a period of
at least one year immediately before the date of the client's
admission to the medical institution).

(2) If the client is discharged from the medical facility and
returns home, the department dissolves the lien.

(3) Prior to the department filing a lien under this section,
the department sends a notice via first class mail to:

(a) The address of the property and other assets subject to
the lien;

(b) The client's known address; .

(c) Any other person known- to have title to the affected
property and the client's authorized representative, if any.

(4) The notice in subsection (3) of this section includes:
(a) The clientIs name, and the date the client began to

receive services;
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(b) The department's intent to file a lien against the
client's property to recover the amount of medical assistance or
state-only funded long-term care services, or both correctly paid
on behalf of the client; ,

(c) The county in which the property and other assets are
located; and -

(d) The procedures to contest the department Is decision to
file a lien by applying for an administrative hearing.

(5) An administrative hearing only determines:
(a) Whether the medical assistance or state-only funded

long-term care services, or both, on behalf of the decedent alleged
by the department's notice is correct; and

(b) Whether the decedent had legal title to the identified
property.

(6) A request for an administrative hearing must:
(a) Be in writing;
(b) State the basis for contesting the lien;
(c) Be signed by the requester and must include the

requester's address and telephone number; and
(d) Be served to the office of financial recovery (OFR) as

described in WAC 388-527-2870, within twenty-eight calendar days of
the date the department mailed the notice.

(7) Upon receiving a request for an administrative hearing,
the department notifies persons known to have title to the property
of the time and place of the administrative hearing.

(8) An administrative hearing under this subsection is
governed by chapters 34.05 RCW and 388-02 WAC and this section. If
a provision in this section conflicts with a provision in chapter
388-02 WAC, the provision in this section governs.

(9) If an administrative hearing is conducted in accordance
with this regulation, and the final agency decision is issued, the
department only files a lien against the client's property and
other assets if upheld by the final agency decision.

(10) If no known title holder requests an administrative
hearing, the department files a lien twenty-eight calendar days
after the date the department mailed the notice described in
subsection (3) of this section.

NEW SECTION

WAC 388-527-2830 Request for notice of transfer or
encumbrance. (1) When a client receives medical assistance. subj ect

to recovery under this chapter and the client is the holder of
record title to real property or the purchaser under a land sale
contract, the department files a request for notice of transfer or
encumbrance [DSHS form 18-664 Notice of Possible Debt] with the
county auditor for recording in the deed and mortgage records.

(2) The request for notice of transfer or encumbrance- [DSHS
18-664] complies with the requirements for recording in RCW
36.18.010, and, at a minimum, contains the:

(a) Client's name and case identifier;
(b) Legal description of the real property, including parcel
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number; and
(c) Mailing address for the department to receive the notice

of transfer or encumbrance.
(3) The request for notice

described in subsection (1) of
to real property and is not a
interest in the real property.

(4) When filing a request
encumbrance [DSHS 18-664] with the
gives the opportunity to request
follows:

(a) Any person known to have title to the property is served
with a copy of the notice. The notice states:

(i) The department's intent to recover from the client's
estate the amount of medical assistance or state-only funded
long-term care services, or both, correctly paid on behalf of the
client;

(ii) The county in which the property is located; and
(iii) The right of the person known to have title in the

property to contest the department's decision to file the notice by
applying for an administrative hearing with the office of financial
recovery (OFR).

(b) An administrative hearing only determines:
(i) Whether the amount of medical assistance or state-only

funded long-term care services, or both, correctly paid on behalf
of the client alleged by the department's notice is correct; and

(ii) Whether the client has legal title to the identified
property.

(5) A request for an administrative hearing must:
(a) Be in writing;
(b) State the basis for contesting the department's notice;
(c) Be signed by the requester and state the requester's

address and telephone number; and
(d) Be served on OFR as described in WAC 388-527-2870, within

twenty-eight calendar days of the date the individual received the
department's notice.

(6) Upon receiving a request for an administrative hearing,
the department notifies the persons known to have title to the
property of the time and place of the administrative hearing.

. (7) An administrative hearing under this section is governed
by chapters 388-05 RCW and 388-02 WAC, and this section. If a
provision of this section conflicts with a provision in chapter
388-02 WAC, the provision of this section governs.

(8) A title insurance company or agent that discovers the
presence of a request for notice of transfer or encumbrance [DSHS
18-664] when performing a title search on real property must
disclose the presence of the request for notice or transfer or
encumbrance of real property in any report preliminary to, or
commitment to offer, a certificate of title insurance for the real
property.

(9) If the department has filed a request for notice of
transfer or encumbrance [DSHS 18-664], any individual who transfers
or encumbers real property must provide the department with a
notice of transfer or encumbrance (DSHS 18-663] as described in WAC
388-527-2850.

of transfer or encumbrance [18-664]
this section does not affect title
lien on, encumbrance of, or other

for notice of transfer or
county auditor, the department
an administrative hearing as
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NEW SECTION

WAC 388-527-2840 Termination of request for notice of
transfer or encumbrance. (1) The department files a termination of
prior notice [DSHS 18-662J of transfer or encumbrance, with the
county auditor for -recording when, in the judgment of the
department, it is no longer necessary or appropriate for the
department to monitor transfers or encumbrances related to the real
property.

(2) The termination of prior notice [DSHS 18-662J request for
notice of transfer or encumbrance complies with the requirements
for recording in RCW 36.18.010, and, at a minimum, contains the:

(a) Client's name and case identifierj
(b) Legal description of the real property, including parcel

numberj and .

(c) Mailing address for the department to receive the notice
of transfer or encumbrance.

NEW RE_CTION

WAC 388-527-2850 Notice of transfer or encumbrance. (1) If
the department has filed a request for notice of transfer or
encumbrance [DSHS 18-664 Notice of Possible DebtJ, any individual
who transfers or encumbers real property must provide the
department with a notice of transfer or encumbrance [DSHS 18-663J
or a substantially similar notice as required by chapter 43.20B
RCW.

(2) The department's notice of transfer or encumbrance [DSHS
1 8 - 6 6 3 J i s a v a i I a b I e on - I i n eat
http://wwwl.dshs.wa.gov/msa/forms/eforms.html or by writing to
Forms and Records Management Services, PO Box 45805, Olympia, WA
98504-5805.

(3) The notice of transfer or encumbrance [DSHS 18-663J must
comply with the requirements for recording in RCW 36.18.010, and,
at a minimum, contain the:

(a) Client Is name and case identifier as listed on the
department's request for notice of transfer or encumbrancej

(b) Recording date and recording reference as listed on the
department's request for notice of transfer or encumbrancej

(c) Legal description of the real property as listed on the
department's request for notice of transfer or encumbrancej and

(d) Type of instrumentj and
(e) Recording date and recording reference.
(3) The notice of transfer or encumbrance [DSHS 18-663J or a

similar notice and copy of the transfer or encumbrance related to
the real property must be sent to the department as specified in
WAC 388-527-2870.
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NEW SECTION

WAC 388-527-2860 Interest assessed on past due debt. (1) The
recovery debt becomes past due and accrues interest at a rate of
one percent per month on recoverable estate assets beginning nine
months after the earlier of:

(a) The filing of the department's creditor's claim in the
probate of the deceased client's estate; or

(b) The recording of the department's lien against the
property of the deceased client in the county where the property is
located.

(2) The department may waive interest if: (a) Insufficient
cash, accounts, or stock exist to satisfy the department's claim
and no sales of estate property has occurred despite its continuous
listing or marketing for sale in a commercially reasonable manner
for a reasonable fair market value; or

(b) Suit filed in the probate of the deceased client's estate
resulted in the filing of a lis pendens or order prohibiting the
personal representative from selling the estate property. However,
this section does not apply to such suite contesting the
department's assessment of interest or claim for reimbursement of
medical assistance or state-only funded long-term care services
debt.

NEW SECTION

WAC 388-527-2870 Serving notices on the office of financial
recovery (OFR). Serving legal notice on the office of financial
recovery (OFR) requires the notice to be served either:

(1) In person at the Blake Office Park, 4450 lOth Ave SE,
Lacey, Washington; or

(2) By certified mail, return receipt requested, to Office of
Financial Recovery, PO Box 9501, Olympia, WA 98507-9501.

REPEALER

The following sections of the Washington Administrative Code
are repealed:

WAC 388-527-2792
WAC 388-527-2795

Interest assessed on past due debt.
Serving notices on office of
financial recovery (OFR).
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